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CYYACHA AHTJIO-AMEPMKAHCBKA
®IITOCOPCHKO-TIPABOBA TYMKA
SIK AMICKYPCUBHM KOHTEKCT
KOHILIEIITYAJII3ALIIT IIPABA Y IIOTTISITAX
CBhIO3AH XAAK

V Oanint cmammi 30cepedxeno yBazy Ha noeaadax cyuacroi 0ocAiOHULi
amepuxanceioi gisrocogpii npaba Corozan Xaax. [Ipoanasizobaro menodosoeiuni
ma npuxAaoHi acnexmu npodaemamuxu gpisocogpii npaba 6 napaduemi Heoka-
cuunoeo npaemamusmy. Locaioxeno memodosoeiuni nioxo0u aHaisimudHoi,
emnipuunoi ma HopmamubHoi opucnpyoenyii 00 po3yminnsa gpisocodpii npaba

ITocranoBka mpo0GsemMn. AKTyasIbHICTb T€MW HaIIOTO JAOCIIiKeH-
Hsl OOI'PYHTOBY€TBHCS METOMOJIOTIUHMMM iMIIepaTUBaMy PO3IIMpPeHHs
inevtHO-TeopeTIHOI 6a3M yKpaiHChKOI (PiITocodChrKO-IIpaBOBOT TPaIMLIiT
(I1e TocTaTHBO MOJIOZOT, ajle TaKoi, IO MPOXOAUTH IIJISX AVHAMIYHOTO,
HaBiTh yIITEHEHOTO PO3BUTKY) i CYyTO ITPaKTUUHUMY ITOTpedaMm B ieMo-
KpaTWUHMX pedpopMax Ha BCiX HallpsiMax CyCIUIbHO-TIOJIITUYHOTO JKUTTS
YKpalHCBKOI ep>KaBu.

Crplo3aH Xaak € SICKpaBVM Ta BIUIMBOBVM IIPeICTaBHMUKOM Cy4acHOL
aHIJIOCAaKCOHCHKOI TpaamIIil pistocodcbKO-IIpaBoOBOro AVICKYPCY, 30cepert-
JKEHOT'o HacaMIlepes] Ha aHIJIOCAKCOHCBKIl ITpaBOBill Tpamullii, y 38" 3Ky
3 9yIM HeoOXiHO 3po01TI HI3KY 3ayBaskeHb MO0 CIIeMIKI SK AVICKY p-
CUIBHOI CTWIICTMKM, TaK i 3MiCTOBOTO HalloOBHEHHS (PIT0cOPCHKO-TTpaBOBOI
po0rIeMaTMKY IIbOr0 aBTOpa Ha T ySBJIeHb IIPO CTPYKTYPY, IIpeIMeT,
00’exT, MeToAY, 11iy1i Ta 3aBAaHHS (pitocodil rpasa.

MerTor0 cTaTTi € aHaIIi3 METOAOJIOTTUHVIX Ta ITPUKITaHVIX aCTIeKTiB ITpo-
6rremaTVKm dpistocodii mpasa B mapagUrMi HEOKIACUYHOTO IparMaTu3My
Crlo3an Xaax.

CraH gocmimkeHHs. Y BUTOKaX IIPaBOBOTO IIparMaTU3My CTOSIIN
noryxHi nocrari Y. C. ITipca, B. Ixenmca, [Ix. dpro1, [Ix. I'. Mina,
®. K. C. liyuiepa. CrernianbHy distocodcbKo-IpaBoBy IpobeMaTuKy
3 mo3umin nparMarmsMmy pospobrsun O. B. Xomme, b. Kapmoso, sromom
P. TTaynn, K. JInesesuiin Ta iH.

B3aeM03B’13KOM MK IIparMaTiCIChKOIO YCTAaHOBKOIO VI TEOpi€lo Ipa-
Ba, a TAKOXK CTPYKTYPYBaHHSIM IIPMHIIMIIB IIparMaT3My B 3aCTOCYBaHHI
710 ITPaBOBOI c(pepyt Ta KPUTUHUHOIO OL[IHKOIO Y100 MOXJIMBOCTEVA 3aViMaJIvcs
T. Ilorre, P. ITo3uep, [Ix. Pons, P. Popri, B. TBanaiHT Ta 6araTo iHmmx.
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B yxpaiHceKint icTopiorpadii dinocodcbko-n1paBoBOro cupsamy-
BaHHS IIparMaTy3M TaKOX IOC/IIIKYBaBCs IIepeBa’KHO B MeXXaxX OiIbII
3arajbHOI XapaKTepPVCTUKY HaIIpsMiB aHIJIO-aMepPUKaHCHKOI IIpaBoBOl
aymku. [lo uncna takmx asropis atif BigHectu O. bangypy, I'. Boosuny,
I0. JKapxkix, A. Kosnoscekoro, B. Konors, JI. Ilerposy, T. Pososy,
IO. lllemmyuenka Ta iH.

Buxinan ocaoBHOTO MaTepiany. Akagemik HAH Ykpatau IO. C. Illem-
IIy9YeHKO, 3ayBaXyIOul FOCTPY OVCKYCIVIHICTh CTPYKTYypPW, IIpeaMeTa i
3ajau pisiocodii mpasa, 1110 iHOAI JOXOANUTP aX J10 i CYLIILHOTO 3arepe-
4eHHs], 3a3Havag, 1Mo «diiocodito cripaBeymMBo BBaXKatoTh KBIHTECEHIIIE€TO,
pedpiiekciero Ky bTy pr», IIoCWIalounch Ha adopucTidHe POpMyITIOBaHHS
l'erens: «dinocodis - 11e ermoxa, yrmosroBaHa y aymii» [1, c. 7]. Ls Bo-
4eBU/Ib KJIacHYHa TerejIbsiHChbKa YCTaHOBKa (SIKy MOYKHA JIOTIOBHUTY TIO-
HATTSMM «ifiel IIpaBa, 10 MUCIUTE cebe», «pO3yMHOCTI IIpaBa» TOLIO), III0
He JIMIIIe iMaHeHTHO MicTwIacs B MapKCUCTCBKiV TPpaInilil, a 1 iIMIUTIIIUTHO
3aBXANM 3a7mIIanacs y dimocodii Ta mpaBo3HaBCTBI pafgsHCBKOT 0O
(xoua Togii distocodis mpaBa B3arajii He Majla aKTyaJIbHOCTI B JKOTHOMY
BUIJIALL), 3 SIKOI Tak 4y iHaKIle «BUPOC/IV» BCi HUHIIIHI TOCTPaIsSHChKI
dirmocodpchKO-TIpaBoBi KON, T1/Ie BPO3pi3 i3 MparMaTHCTCHKOIO aHIJIO-
aMepUKaHCbKOIO TpaJMIlicio SIK y IIpaBi Ta IpaBO3HABCTBI, Tak i1y ¢i-
stocodii, y Tomy umcii distocodii mpasa, ajie Iie He CIpusic aHi IUTAHIN
KOMYHIKaIlil MiX gBoMa pisHMMM, X04 B 000X BUITaAKax i 3axiZHOro mo-
XOJIKeHHsI, HarpsaMaMi pisiocodpyBaHHs, aHi afleKBaTHOMY PO3YMIiHHIO
CITAJIKOEMIIAMM TerejibaHChKOT Tpa,IU/H_Ii'l' IIparMaTCTChKOT yCTaHOBKUL.
Hampuxitag, Koy 7igeThest Ipo Te, IO «MeTOMOJIOTIUHMI IIIopasIisM
CY4YacHOr0 YKpaiHChKOIO IIPaBO3HABCTBA, AHTPOIIOJIOTI3allis sIK TeHIeHITia
VIOrO PO3BUTKY Ta 11 3arajloM 00’ €KTVBHI ITepelyMOBM YMOXIVBIIIN Bifl-
POKeHHS B CyJacHi YKpaiHu «efleraHTHOI IopucIpyeHtii» [2, c. 200],
115 aJTI03is1 Ha PaHHIO HOBOEBPOIIETICHKY ITpaBoBY ycTaHOBKY I'yro I'poriis
Ta 7I0ro OJHOMYMIIB He BUK/IMKala O cuMIaTil 3 OOKy IIpencTaBHUIKIB
IIparMaTmUCTCLKOro HarpsaMy [3, p. 2] (KpuTrka HagMipHOT 3aXOIJIeHOCTi
TSDKIHHSM 10 elegantia juris). Ko 3 Bimpa/ioro KOHCTaTy€eThCs, 10 disoco-
¢ist mpaBa B YKpaiHi ocTaHHIM 9acoM «HEeCITOJIiBaHO CTala IIPaKTUYHOIO,
BuTpebyBaHO0» [2, c. 200], me 30BciM He O3Haua€ IIPAKTUIHOCTI B TOMY
CeHCl, KMV BKJIAJIA€ThCA B «ITPAKTUYHICTE» ITparMaTyCTaMIA.

Tyt cip sramaTv mpo ABa piBHA dinocodii pasa [4, c. 472]: mo-mreprire,
«aBTeHTUYHOI» (PislocopchKol IMCUMUIVIIHY, 10 PO3IJIAgac IpaBo Mif
KyTOM 30Dy YHiBepcaTbHOi (pirTocodchKo1 cricTeMm abo CHCTeMM iCTOPUKO-
diocodcbkmx po3poboK (i MpoTH 1IBOTO 3aBXKAVM BUCTYIIaINM IIparMa-
TUCTW, KOTPi IIPOTUCTABIIUIV CUCTeMI MeTO); IO-Apyre, IHTErpOBaHII
dinocodcpKo-IpaBoBuUil piBeHb HAYKOBMX 3HaHb IIPO IIPaBO, Ha SIKOMY
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37IVICHIOETBCS CIIpoba 00’ emHaTY (hiyTocodchKi OCHOBYM Ta ITPaBO3HABCTBO
B aCIIeKTi 110ro OCHOBHOI IIpO0JIeMaTVKM Ta 3MICTy, 3 UMM O11, HalleBHe,
riorofiyiacst OUTBIICTB IIparMaTHCTiB, JOIIOBHMBIIIN TaKy iHTerpariito diso-
codpii 3 TpaBOM KOHKPETHO-CUTYaTUBHVM aHa/Ii30M IIPaBOBMX IPOOIeM.

LI mpuHITMIIOBa HECYMiCHICTD KJIACHMYHOI YHIBePCaJTICTCHKOT i ITparMa-
TUCTCHKOT HapajirM IPV3BOAUTH 10 IapajioKCcaIbHOT CMTyaui'f: 3 OIHOTO
60Ky, cyuacHa ykpaiHChKa peasIbHICTh (€eKOHOMiYHa, colliajibHa, IIPaBoBa,
imeortoriuma) cTae Bce OUIBII IparMaTHYHOIO [5], X04a 3mebIbiile CTVXINHO,
aJie ITPOJIOBXKY€E IPYHTYBATICS Ha YHIBePCaJTiICTCHKIMX (ITOCT-Tere/IbsHChKIX,
IIOCT-MapPKCUCTCHKVIX Ta IIOCT-»MaPKCVCTCHKO-JIEHIHCHKVIX») CBITOIISITHIIX
3acajiax, 10 00yMOBJIIO€ (paKTHUUHe 30epeskeHH Y BITUM3HSHIN IOpUINY-
HiV Hayli JepKaBHO-IEHTPVUCTCHKMX 3acaJHIIMX (HOCTaTHBO 3ragatTi,
CKUTBKV OCTAaHHIMM pOKaMV BUJAEThCS iIPYYHVKIB Mifl Ha3Boro «Teopis
Jlep>XaBH i TTpaBa», B SIKi BKITIOYAIOThCs PiT0cOdCHKO-TTpaBOBi acTIeKTn),
SIBHO ITePEXXUTKOBVX, ITO3WILIiVI, SIKi IIPOIIOHY€ETELCA A0JIATHU 3a JOIIOMOI 00
mpIoro, girtocodchKo-TIpaBoBoTo TiaXoay [6].

HesnmaikoBo IrparmMaTicTcbKa isiocodcbKo-IIpaBoBa TpasIiilis Hevac-
TO CTa€ PeMeTOM clIIelliaJIbHOI yBari icTOpUKiB Ta aHalTHKIB distocodit
IpaBa, KOTpi CBill iHTepec 10 aHIJIOCaKCOHCHLKOIO IIpaBa BUSBIISIOTH Ha-
caMIlepe[] B acIleKTax Ha4eOTo OUIBIN Cy9acHMX IIKITT i HapsMiB y Teopit
IpaBa, IIPUYOMY, ITO-TIeplile, IIparMaTH3MOBi BiIMOBJISE€TECS Y HasIBHOCTI
METOZOJIOTIT BUMiPY Ta IIOPiBHSHHS 3a CTyIIeHeM iHTeHCUBHOCTI CYCIIiIb-
HuUX 1oTped Ta iHTepeciB, 1110 HaUeOTO «yHEeMOXKJIMBIIIOE 3aCTOCYBaHHS
KOHLIeMLi Ha ITPaKTUL TPV BUPIillIeHHi KOHKPeTHMX KOHIIKTiB», Ha-
TOMICTb Ke BU3HA€EThCS KOPUCHICTD ITparMaTUCTCHKOI KOHIIETIIiI TToTped
Ta iHTepeciB IIPW 3aCTOCYBaHHI y NMPaBOTBOPYili MisUIbHOCTI, IO OIIVCYE
peasibHY cuTyarlifo B pistocodpchKo-IpaBoBOMY IIparMaTi3Mi 3 TOUHICTIO
110 HaBIIaKV; O-TIPyTe, CTBEPIKYEThCS, IO IIParMaTi3M, 3a/IMIIMBIIN I10-
MITHWVI CJIiJT B aMePUKAHCBKIiVI ITpaBOBiV Iy MIIi, IIPOTSATOM JIPYTol IIOJIOBY-
Hy XX CT. HOCTYIIOBO BTPATVUB BU3HAHHSA OCHOBHMX 3MiCTOBVIX ITPOIO3MLIiN
y npasosin KyseTypi CIIA [7, c. 9, 13]. Take 6aueHHs MOXKHa TTOSICHUTHU
xi0a IT10 TIOBHOIO IOBIPOIO 110 BiTHOCHO HOBITHBOI aHITIOMOBHOI JIiTepaTy pi
3 Teopil ITpasa, 1110 BiIOMBaE OISV HOBYX ITOKOJTiHB JIOCIIiTHIMKIB, KOTPi
IparHyThb 3PEKTVICS CBOT'O «IIParMaTHCTCHKOIO MITHYJIOI0», a0V1 3aTBEPIMUTI
IHHOBALIVIHWV CTaTyC BJIACHVIX ITPOMO3MIIiV, i HeJOCTaTHIM 3HaIlOMCTBOM
3 TBOPYICTIO Cy9acHMX aBTOpiB Ha KiTasinT ChlozaH Xaak, 10 IpalloloTh
y pycii came diiocodpii IrpaBa: MOKHa ITOC/IaTVICS JIVIIIE Ha OIHY 3MiCTOBHY
3rajiky IIpo Ii CTaBJIEHH: JI0 Cy4acCHOIL CMTyaui'l' B aHI’J'IO-aMepVIKaHCBKiVI
«ITOCTIIParMaTUCTChKiV» pistocodii mmpasa, a caMe IIpo I JOMOBiAL Ha
XXIII BeecsiTHhOMYy KOHrpeci MixnHapomHoi acouianii dinocodii npasa
Ta colliajibHO1 (pistocodil, 1o BimOysest 1-7 ceprias 2007 poky B Kpakosi
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(Ioeia), y sxin C. Xaak IIPOIIOHY€ ITporpaMy «HeOKIaCHMYHOTO IparMa-
TUCTCHKOTO IIiIXomy» y distocodii Irpasa i cKap>KMUThCs Ha ByJIbrapu3aliiio
Ta cxeMaTm3allilo TeOpeTUYHIMX 3acaj] [IparMaTi3My, 1110 3aBakae BUKOPC-
TOBYBATW VIOT'0 IlepeBaryl MeTOIOIoriyHoro 3HaveHHs: [8, c. 10 - 11].

3 oAy Ha e He AVBHO, IO Y BITUM3HSHIN JIiTepaTypi TaKOX MOXKHA
KOHCTaTyBaTV [IeBHe CITPOIIeHHs Ta ByJIbrapi3allifo po3yMiHHs IIepCIIeK-
TUB PO3KPUTTS MOTeHIliany dislocodchKOro IparMaTmsMmy B KOHTEKCTi
npaBoBoi Teopii. HeoOximHO TakoX 3ayBakuTH, 110 i B aHTJIOMOBHIN
CIlelliaJIbHIVI JIiTepaTypi Ie JajleKo He IIPOoBeIeHo JIHIN JeMapKallii M
Teopiero IIpasa Ta distocodiero rpasa, ajle roJI0BHa TeHeHIlisl BUIJIsae
TaKVIM YMHOM, 1110 3 TIO3WIIiV BITYM3HSHOI (pistocodii ITpaBa, sika 3MaraeTbest
3 BITUM3HSHOIO XX TEOPI€Io ITpaBa 3a OKpeMMII HayKOBO-IHCTUTYIIIOHAJIbHWT
cTaTyc, aHIJIO-aMepuKaHChKa distocodid mpasa € HabaraTo G/IVDKYOIO 10
TIpaBOBOI Teopii, y 38"5I3Ky 3 UMM Hefo B YKpaiHi 3a/iMaloThCs OijTbIITe Teo-
PeTVIKM IIpaBa, 1110 HaBpsil, Yy MOJKHA BBayKaT afleKBaTHOIO ITI0OCTaHOBKOIO
TIpo0GrTeMm 0CBOeHHS «dinocodii TocBimy». AOW yHUKHY TV TOTPaTUITHHS
B IIaCTKM Uy KMX OIiIHOUYHMX CY/KeHb, BapTO, Ha Halll IIOIJIs/, ClipoOyBaTi
MOMIAHYTY Ha CyYacHY aHIJIO-aMepPUKaHChKY piy1ocodcbKO-IpaBoBy AyM-
Ky 3cepeiViHM Ti BJTaCHOI'O KOHTEKCTY, OCKUIbKI caMe Ha IIbOMY KOHTeKCTi
71 6ynaye C. Xaax BjlacCHY KOHIIEIIIIIfO.

Crlo3aH Xaak sBJjisie cO00I0 IIPMKJIajL TOHKOTO MUCIIMTeIs-aHaJliTHKa,
Iye goOpe 06i3HaHOTO 3 PITTOCOPCHKOIO TPAINMIIIEI0 PO3POOKI BEIMKOL
KiJIBKOCTI ITpo0JIeM, 1110 J03BOJIsIE 111 13 JIeTKIiCTIO 3071/KyBaTy Ha TIepIIii
TIOTTIALL JOCUTB JajieKi OfHe BiJl, O[THOT'O IVICKY PCVBHI I10JIs1, aJie OL[iHUTY He
JIMIIIe SIKiCTh TeOpeTU3yBaHHs, a 1 ITPYYMHY, 1110 BIUIVMHYJIM Ha popMyBaH-
HSI VI0TO ITpo0JIeMaTVKI HEMOXIINBO Oe3 ypaxyBaHHS TOT'0, 3 UM, BIIacHe,
C. Xaak, 6opeTbcst - TOOTO sIKi TPYIHOIII BOHa HaMaraeThCs IO0JIaTH i
Ha YWl JOCBifl, y TOMY YMC/I HeraTVBHMI, BOHA COVPAETHCS, a LIUM «49i-
MOCh» € aHIJIO-aMepMKaHChKa ITpaBoBa TPaIullisd B TOMY BULVISL, B AKOMY
BOHA CK/Iafalacsd IIPOTATOM OCTaHHBOIO CTOJITTS, IIO IOTpedye Oomart
KOPOTKOTO eKCKyPCy B ITpoOJIeMHi 107151, Ha SIKMX 115 Tpauilis 3pocTajia.

CyuacHi 3axifgHi TeopeTuKM IIpaBa BUOKPeMIIOIOTh y ITPaBO3HaBCTBi
IOPUCIIPYAEHIIIIO SIK TeOpeTUUHY 11 OUIbII aOcTpaKTHY YacTUHY ITpaBa sk
HayKOBOI Ta HaBYaIbHOI AVICITUTLTiHY, a disocodiro rrpaBa - sIK HavtOLTBIIT
a0CTpaKTHY YacTMHY IOPUCHPYIEHIIil, OCKUIBKM OCTaHHS Ma€ CIIpaBy
3 IIMPOKMM CIIEKTPOM TEOPeTUUYHMX IIUTaHb, 110 He € ditocodpcbKmmm
nepenosciM. FOpucnpyeHiifo MoXkHa TpakTyBaTH i $IK eBHY iHdop-
MallilfHy cragmuHy (1o BOupae B ceOe BeyM4e3Hy KiTBKICTb TEKCTiB, a
roJIOBHe - IIUTaHb, BifIIIOBi/IeVl, apTyMeHTiB i Hepo3B’ si3aHuX IIpobJieM, 10
MICTATBCS B IIMX TEKCTax), i K OisUIbHICTB-IIpOIlec, CIIpsIMOBaHy Ha dop-
MYJIIOBaHHS i MpOIIo3uilil, pediekcii i BUcyBaHHS TillOTe3 3 IIPUBOIY
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BiZIIIOBifIeVl Ha TeOPeTUYHI NUTaHHs, 10 BUPOCTAIOTh i3 IMPaBOBOI ITpakK-
TUKY, i POpMyBaHHS CHCTeMW apTyMeHTiB, TpU3HaUeHMX PO3B’sI3aTh Te
4y iHIIle TMTaHHA abo LN KOMIUIEKC ITpo0sieM.

B anro-amepukaHcepKiv TpaauLii cdepnt CriaAIHM i JisUTbHOCTI He-
PiZIKO BU3HAYaIOThCS HACTUIBKY IIMPOKO, 10 BCTAHOBUTM YiTKi KpUTepit
IX po3pi3sHeHHs cTae Mavpke HeMoxuBo. . CToyH, HanlpuKiazd, BU3HavYae
TpM KlacudikalirHMX KaTeropil y myux Mexxax: aHaJliTM4Ha IOPUCIIpY-
ZIeHIIisi; COIiOJIOTiUHa IOPUCIIPYIeHIlis, BOHa X (PyHKIIiOHa/IbHA; Teopil
CYCHiJILHOTO ITpaBa i CIIpaBeyINBOCTi (y VIOT0 IIeH3Y PHUX, KPUTUYHMX a00
eTVIHYIX acITeKTax). € crrpoOut OUTBITT IMIMPOKOTO IHAXO/TY 3 PO3TIOIUIeHHIM
IOPUCIIPY/IeHIIil Ha aHaJIITUYHY, HOpMaTKBHY, eMITipuyHy (abo cortiasibHo-
MpaBoBY) i KpuTHuHy fopuctpyaentio [9]. Takoro pomy ximacudikartii
BPaxoBYIOTb, 1110, HO-TIepIlle, MeXi MK 1M popmamu abo crertiasiza-
LisIMM AisUTBHOCTEVI € JOCUTh PO3MUTVIMMU 71 YacTO CIIPHWMY, a IIo-IpyTe,
110 B OUIBITIOCTI BUITA/IKIB ITPaKTUYHI IIMTaHHS 3aCTOCYBaHH4 IIpaBa Tak
Y1 iHaKIITe PO3B A3yIOThCS Yepes 3aTydeHHs aHaTi TIHVIX, eMITipUIHYX i
HOpPMAaTMBHMX eJIeMeHTiB, a Bif[TaK y CIlelliaJIbHiv jIiTepaTypi Oyab-sKmM
crpobaM TUIIOJIOTiT He HaJaeThCs BEJIVIKOL YBaru.

BifgcyTHICTB YiTKVIX THUITOJIOTTYHVIX KPUTEPIilB SK Ha PiBHI ITpeIMeTy 10-
CJIPKeHHs], TaK i Ha piBHi 3arajibHOT (peHOMEeHOJIOTII 3 YaciB CTaHOBJIeHHS
MoJlepHOI HayKu OyJla OfIHi€I0 3 BaXKIIMBUX IIi/ICTaB 3arlepedeHHs HayKo-
BOIO CTaTycy Tiel um iHmoi ccpepy 3HAHHH, TOMY IOPUCIIPY/IEHLis (IIpu-
HavMHi B pyc1i aHIJI0-aMepUKaHCBKOI TpayLlil PO3yMiHHS 1T CTPYKTY 1)
i moci GaraHcye Ha TOHKiVI TpaHi MiXX HayKOBO-TEOPETMIHMM ITisHAHHSIM
i ryMaHiTapHO-MICTeIBKOIO cdeporo iHTepIIpeTariil - B JaHOMY pasi co-
LiaJIbHOTO OYTTS.

HeMoxImMBo He TIOMITUTHM, IO 3araJbHUM IPaBOBUM IUCKYpPC (IO
BKJTIOUa€e B cebe dimocodchKo-TeopeTHdHi OOTpyHTYBaHHS ifiel ITpaBa
1 mpaBOBUX ifemn, creniaJlbHO-IOPUANYHI JOCITiI)KeHHsI TONOHIMIKI 71
TOIIOJIOTII ITPAaBOBOTIO MOJIA Y IX KOHKPETHO-IIPOCTOPOBOMY, CEMiOTIYHO-
KYJIbTYPOJIOTiYHOMY i COIi0JIOTiYHOMY acIleKTax, a TaKOXX CBO€pigHe
«CycIiTbHO-TTpodecitiHe» 0OroBopeHHs IMTPaBOBIIX ITPOOITEM, ITI0 MiCTSTHCS
y BUCHOBKaX i OKpeMIXx JIyMKax ITpaKTMKYIOUMX CYAIiB pisHMX piBHIB),
BinOyBaeThCs y KOHIIENTYaJIbHOMY, (paKTOJIOriYHOMY, popMasIbHO-
TeXHIYHOMY i HOpMaTMBHOMY (€TMYHOMY Ta aKCioJIOTiuHOMY) BUMipaXx, 1[0
VI 3yMOBJIIOE iCHYBaHHS JOCTaTHBO PO3TajTy>KeHOI IPYyIIN MeTOMOJIOTITHMIX
ninxonis. CripoByeMo Teriep HajIaTy M JIEIII0 AeTaIbHIIITY XapaKTepPUCTUKY
3 METOIO OKPeCJIUTVI KOHTEKCT popMyBaHH: Ta PyHKIIIOHYBaHHS IIparMa-
TUCTCHKOTO HAIIpsIMY B PisI0cOPCHKO-TTPAaBOBOMY IMCKY PCi.

Anarimuuna ropucnpyodenyis. OmHUM i3 HaMBaX/IMBIITMX acIeKTiB
aHATITVYHOL IOPUCIIPYAeHIlil € KOHIeNTyaJIbHWUI aHasli3. Y cBiqoMIIeHH:
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17100aJIbHOTO KOHTEKCTY PO3BUTKY Cy4YacHOI ITpaBOBOI peasIbHOCTI ITifl-
KpecIToe HeoOXimHICTb Y BUpOOIIeHH] aleKBaTHVX aHaA/ITVMYHWX KOHIIEeII-
TiB, 1110 X MOXKHa OyJ10 6 3aCTOCOBYBaTM B Pi3HMX IIPaBOBUX KyJIbTypax i
Tpaayuisgx. OCKUTbKY TPanuIIiviHi KOV IOC/IIIKeHHs IIpaBa ITlepeBaXkHO
oOMexxyBasIvcsl BHyTPillIHIM paBoM, a OUIBIIICTb aHaIITUKIB y rayrysi
IOPVCIIPYAEHIIIT 30cepeKyBajIvCs Ha IIOHSATTAX JOKTPVHAIBHO-TIPABOBOIO
XapakTepy (HarpuKIaz, OPUANYHNUX IIpaBaX, IUTaHHSX BJIACHOCTI, IIpU-
4MHHIT 00YMOBJIEHOCTI TOIIO) Ta IX BUXIOHMX IepemyMoBax (HOpMax i
MPUHIIUIIAX, IIPABOBVX CYICTEMaX, IOPUAVYHIV YUMHHOCTI), yBara J10C/iHN-
KiB 30cepe/KyBaJiacs IepeoBCiM Ha acIieKTax «CyCIIIbHO-IIPpodeciiiHOro»
0o0roBopeHHs, TOOTO Ha PO3MOBaxX HABKOJIO IIpaBa, a He Ha PO3MOBaXx IIpo
npaso. [JIoKTprHaIbHI KOHIIEN TV OyAb-5KOI IIPaBOBOI CHICTEMM (Ha KIIITaIT
aHIVIIVICHKOTO ITpaBa) a0o ITpaBoOBOI KYJIbTYPU (Ha KIITa/IT 3B119a€Boro Ipa-
Ba) € TOJTOBHIM UMTHOM «HaPOIHVIMVI» 3a CBOETO €TMMOJIOTI€TO Ta eTiosoTiero
VI IPVIMOPAiaTbHUMMY (ITIMOVIHHO-TPaAVILIIIHVIMM) 3@ CBOIM XapaKTepoM,
IO YCKJTAJHIOE 1X KOMYHIKAIIiO 3 iHIIVMI ITpaBOBUMU CUCTeMaMU, KYJIb-
TypaMu i TpagUIIisIMI, SIKi MalOTh CBOIO YHIKaJIBHY iCTOPifO CTAHOBJIEHHS.
KonrrenryasibHe 0CMICIIEHHS 71 KOMEHTYBaHHS € OIHAKOBO HEOOXiTHMM
K JIJISL COLiaJIbHO-TIPaBOBYX JOCIIIKeHb, TakK i U1 IPaBOBOIo aHaJli3y
TIIyMadeHHs KOHKPeTHVIX IOPUAVYHVIX BUIAIKIB FOpYCTaMU-IIPaKTVKaAMIA.
AJle TIpU IbOMY HeJIOCTaTHBO BPaXOBY€EThCs HEOOXiAHICTh OIIBIIT UiTKIMX
TedpiHiIIiv TaKVIX TIOHSTB, 5K CIIip, KOHIIIKT, iIHCTUTYIIis, IIpoliec, KOJisis.
TouHi, peTestbHO PO3pO0IIeH] aHATITVYHI KOHIEIITY HeOOXiAHI [IJIs TOTO,
1100 3[iVICHIOBATH IIOPIiBHSUTbHI BUCHOBKM Ta TEOPETWYHI y3aralbHeHHS
CTOCOBHO ITpaBOBIMX (PEHOMEHIB Y KOHTeKCTi I7100aJIbHOT'O pO3MaiTTs IIpa-
BOBVIX CHCTeM, TPaLIiit i KysIbTyp. B ykpaiHchKiit dinocodcbko-IpaBoBiit
ZLyMIIi 1Ie¥1 ITiIXiz] TaKOXK KPUTUKYEThCS 3a JIOTTUHMUI (popMaJti3M i Ho3uTu-
BiCTCBHKY METOMOJIOTIIO, Ha SKY BiH CIIMPAETHCS, IIPO CBiYaTh MaTepiaam
II BceykpalHChKOI HayKOBO-TeOpeTUUYHOI KoHdepeHIlil «Dinocodcbki,
METOJIOJIOTIUHI Ta IICVIXOJIOTiYHI ITpo0IIeMI IIpaBa», 10 BinOystacs 31 ciurs
2009 p. B Kuesi [10, c. 234].

Emnipuuna topucnpyoenyis. BipIicTs cortiaTbHO-TIPaBOBYIX i eMITipid-
HMX JIOCITi/KeHb ITPaBoOBYX (peHOMeHiB 00MeXXyIOThCs BUBUEHHSIM OIHOTO
KOHKPEeTHOTO CyCITiJTbCTBa, HaBiTh SAKIIO MIeThCs He PO IepKaBHe IIPaBo
4l HallioHaJIbHY ITpaBoBY crcTeMy. OcTaHHIM dacoM 30UIbIIMIIacs Kilb-
KiCTh KOMITapaTUBHMX i TpaHCHAIIOHAJIBHVX ITPaBOBUX JOC/IIKeHb, ajle
IXHE I10JIe JIOCi 3aJIMIIAEThCs Marvbke B HeopaHoMy cTaHi. Kpise mpusmy
I7100aJIbHOT IIePCIIeKTMUBY OfHA 3 HaMBaXKIMBIIIMX TeM, IO IIOTpelye
TOCIIPKeHHS ITepeyciM eMITipUYHVMI MeTOIaMV, € IIPOLIecH, sKi COLio-
JIOTM VI COLIiajIbHi aHTPOIIOJIOr Ha3UBaOTh AMdYys3isiMi, a FOPUCTY BiIIo-
BIZTHO TpaHCIUIaHTallisMy abo pertermisimy. OnHaK Hacpaszi IIpaBoBi
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JOCIIKeHHsI B 11iVi IVTOLIVIHI 9acTO BUSBIISIOTH 3B0POTHY TeHAeHIIIo — He-
CTavi eMIipu3My 71 HaTOMICTh ITepeGiTbIIeHoro BIUTHMBY 3 OOKY «HaiBHOI
Mozerti perteritii» [11]. Hampuxotag, GinosrapHi B3aeMuHM y I1paBoBint cdepi
MDK JBOMA JePKaBaMyl PO3ITIANAOTHCA K IIPOLIEC IIPSMOL OTHOCTOPOHHBOT
Iepefiayi IIpaBoBMX HOPM abo IHCTUTYI1iNT Uepes MisTbHICTh CHeliaTbHIX
ZeprKaBHVIX areHTCTB IUIIXOM (popMaJIbHOT IMITIeMeHTallil abo 3ar1o3aeH-
Hs 6e3 KapAMHaJIbHMX 3MiH, IIPY IIbOMY 3a YMOBYaHHSIM BBa)Ka€ThCs, 10
CTaHJaPTHU CIIeHapil Takol nepeadi Mojrae B 3aro3M4eHHi HOpM Ta
IHCTUTYI1iV1 OUTBII pO3BUHEHOT («OaThKiBCHKO1») CHICTEMM 3arajIbHOTO abo
LVBUIPHOTO IIpaBa MEHIII PO3BUHYTOIO CHCTEMOIO 3 METOIO 3a0e3IIeueHH s
TeXHOJIOTiYHOI0 IPOPUBY («MOJIepHi3allii») IIUIAXOM 3allOBHEHHSI JIAKyH
a0bo 3aMiHM 3acTapiIViX HOPM MiCIIeBMX IIPaBOBMX CCTEM.

AJle HeBaXXKO ITPOJIEMOHCTPYBATH, IO JKOJIeH i3 BUIlleBKa3aHMX eJle-
MEHTIB He € HeoOXigHMM abo HaBiTh XapaKTePUCTIUIHINM IS PeaIbHOIO
nporiecy andysii mpaBoBux popM, HOPM i TpaA NIl OCKIEKM I1i ITpaBoBi
dopmm, HOpMM i Tpapmmil HabaraTo cKIagHimm, HDK IependadacThCs B
paMKax «HaiBHOI Mojierti» popmasibHOI perterntiii. [TpakTraHiM 10Ka30M
HeeeKTMBHOCTI TaKOTO CIIPOIIEHOTO ITiIX0Iy MOXe CIIyIyBaT! ITOBIM
1 TEPHUCTMII IIUISIX CIIPOO pellentlii HOpM 3aXiTHOTO («IIMBi1i30BaHOT0»)
MpaBa B yKpaiHCbKe 3aKOHOJIaBCTBO i HeBasgdHa poboTa BeHerianchkol
KoMicii Pagy €Bpomnyt 3 HagaHH: ITopaji o0 ITPUCTOCY BaHHS HallioHaIb-
HUX 3aKOHOJIABCTB 10 €BPONEVICEKMX CTaHOAPTiB i IIHHOCTEN, a TaKOX
caM ¢rakT, mo BeHeliaHChKa KOMICIS € JIMIIIe JOpaaiM OpraHOM, SIKVV
He MOJKe BCTaHOBJIIOBATH IIpelleleHTH, iMIUTeMeHTyBaTI pillleHH: 11 00-
MEKYEThCs JINIIIe CTBOPEHHSIM 3/1€0UIBIIIOr0 eMOIIiTHOTO (POHY, 1110 CIIpsie
abo He cripusie TapMOHI3allil CTOCYHKIB MiX €BPOTEVICBKUM COITiOKYITb-
TyPHVM apeaJioM Ta iHIIVMM JepkaBaMi. EMITiprdHa I0pucIpygeHIlis,
TaKVM YMHOM, BUSBIIAETCS HAITO 3a3eMJICHOIO y CBOEMY eMITipu3Mi i crae
CXOXKOI0 Ha ITpodaHa (y TpaKTyBaHHi BUIaTHOTO pOCivICbKO-paHITy3bKOTo
mucrmrerst O. Koxesa), KoTpuit BimpisHseTses Bif dpitocoda TvM, 110 mo-
MWWJIKOBO IpUVIMAE 38 KOHKPeTHI BUITaIKM Te, 1110 HacIIpaB/i € YaCTKOBVIMM
abcrpaxuismu [52, c. 106].

TakuM uMHOM, IIIHHICTE CHAJIIMHY KaHOHIYHMX TeOpeTUKiB IIpaBa
XX cromiTTs MOXe OyTH IIOCTaB/IeHa IIifl CyYMHIB 3 OIVISIy Ha HOBI Hmc-
KYPCUBHI 107181, 1110 OKPeC/IMIINCS B OCTaHHI AecaATWITTS (Iudepenili-
anig piBHIB yHOpAIKyBaHHs IPaBOBUX CUCTeM, IIi/IBUINEeHa 3Ha4YVMICThb
HeJlep>KaBHOTO IIpaBa, HeOOXiHiCTh OCMMCIIEHHSI CUTYallil IPaBOBOTO
IDIIOpastisMy Tomio). AmKe OUIBIIICTD MPOBITHMX 3aXimHVIX IOPUCTIB abo
CTBepPIIKyBaIy, abo ITpMHaVIMHI IIPUITY CKaJIy, 1110 I0PUCIIPY/IeHITis i rrpa-
BO3HABCTBO Mae€ OTIKyBaTHCs abo OMIKyeThCS JINIITe TBOMa Pi3HOBVAaMM
IpaBa - MyHIlIMIaJIbHUM IIpaBOM HalliOHaJIbHMX JlepykKaB i myOsivHmM

76



Axkmyanvnui npoénemu nonimuku. 2014. Bun. 51

MIKHApOZHMUM IIpaBOM, SIKe CIIPUMMAIIOCS B OUIBIIIOCTI BMUITAIKiB SIK
IpyropsigHa, BTOpUHHA dopMa IIpaBa, IIOB s3aHa 31 CTOCYHKaMM MiX
Jep>KaBaMu. 3 OIVIIy Ha Ile ITpalli KaHOHIYHVIX TeOPeTVKiB ITpaBa MOXYTh
Ha MepIInil oIV BUAATHUCA 3acTapummMy 7 HeakTyabHMMM. OgHaK
JleKiIbKa BUIHVIX IIpeICTaBHVIKIB MOJIOMIIIOrO OKOJTiHHA TeOPeTHKIB B3s-
JIVCS afalTyBaTH 3axiHy j1ibepabHy MTpaBOBY TPaINIIiI0 TaKVIM YHOM,
11100 BOHa 3 IIeBHVMM YIOCKOHAJIEHHSIMM IIPOJIOBXKYBasla 30epiraTit CBoto
aKTyaJIbHICTb.

Hopmamubua wopucnpydenyis. HopMaTrBHa I0pUCIIPYIEHLIis € crtpoboto
OXOIUIEHHS 3arajIbHOI IIpo0sIeMaTmKY IiHHOCTeN i IIpaBa, OCMICIIEHHS
po3raiy>kKeHol CHCTeMM B3a€MOCTOCYHKIB MiX IIpaBOM, ITOJIITUKOIO Ta
MOPaJUIIO. B paMKax IIbOro HaIIpsIMy TOYaTbCs IedaTu B cepeqoBuILi I0-
3UTUBICTIB Ta MpeICTaBHMKIB iHIIX MeTOOJIOTTUHMX iIXOiB CTOCOBHO
OIMTOMOI Bar¥ MOpaJli B IpaBi (UM € IpaBo B OCHOBI CBOIT HaC/IiIKOM
MOPaJIbHOI iHIIiaTMBYM B CYCHIJIBCTBI?), @ TaKOX [1iaJIeKTMYHOIO 3B 3Ky
MDXK TOJITUYHOO JIOSUIBHICTIO Ta T'POMasSHChKOIO Herokopor. Came
HOpMaTWMBHa IOPUCIPYIeHIlid IIocijae eHTpajbHe Miclle B HYHIIIHIN
aHIJIO-aMePVKAHCHKiVI IPABOBiVl TPaJVILIii.

Mo>xHa KOHCTaTyBaTW, 110 Teopis IIpaBa y By3bKOMY PO3YMiHHi IIbOI'O
TTOHATTS (TOOTO MPUKITa/IHa Teopis, a He dimocodist mpasa), gKa TPOTH-
rom XX cToiTTs popMyBasiacs I1if] 3HaKOM JIOKaJTi3allii Ta perioHastizarii
IIPaBOBOI IPOOJIEMATVKM 7 YXWIy BOIK I0pMaMYHOro popMaiismy Ta
IOPUAVYHOIO ITO3UTMBI3MY, Y HUHIIIHIX YMOBaxX Ma€ JTOCUTD Bi9yTHO
OOMeXXeHMVI TIOTeHIIial.

BucuoBku. [lincymoByloun BullleBUKIIajieHe, MV MOXXeMO 3po0uTHr
BVICHOBOK, III0 IIPUTaMaHHI ITIOCTPaJsTHCbKOMY (PiIT0coPChKO-IIpaBOBOMY
IVICKYpCY IlepeBa’kHO KJIaC/YHa VI IOCTKJIaCYHa TeOPeTUYHI YCTaHOBKI
He CIIPVAIOTH aKTUBHIVI KOMYHIKAIlil 3 IIparMaTVCTCHKOIO B OCHOBI CBOIN
aHIJI0-aMePUKaHChKOIO TPAIIMIL€IO SIK y ITPaBO3HABCTBI, Tak i y disocodit
IIpaBa, y 3B"S3Ky 3 UMM HeOoOXimHO IOIIMOIIIoBaTI BIUBYEHHS IIparMa-
TUCTCBKOTO (Pi710cOPCHKO-TTPaBOBOTO CTWIIIO MVUCJIEHHS y TI0TO BJIACHOMY
KOHTeKCTi. AJTe, He3Ba)kalouyl Ha iCHYBaHHSI pO3TaIy KeHOI IPYIIN IITVIPOKVIX
METOJOJIOTTYHIX MiIXO/IB — aHAJI TIYHOI, eMITipMYHOI Ta 0COOIIMBO HOpMa-
TUBHOI IOPVCIIPYIeHLIit, CJIifT BiT3HaYMUTH, 1110 BOHV MalOTh MEeHIIIe 3B I3KiB
i3 irtocodpcpKO-TIpaBOBMMM 3acaiaMy IIPAarMaTVCTCHKOT ITapayirMul, HixK
11e ySIBIISIETHCS 3a3BMYAari.

B 3B"s3Ky 3 1M BMHMKae noTpeda B IepeocMucIeHH] epeKTMBHOCTI
BUKOPMCTaHHsI IIParMaTUCTCHLKOT (histocopchKO-TTpaBoBOi TapagurMu i ak-
TMBHOTO 3aCTOCYyBaHHs PisI0cOPCHKOr0 IHCTpyMeHTapilo 11 BUPIIIeHHs
IIpaBOBMX IIPO0JIEM y HOBOMY HeOIIparMaTMCTCBKOMY MOJYCi, 3arpomno-
HosaHoMy Chlo3aH Xaak.
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B oanmotr cmamve cocpedomouero BHumanue Ha 63e470ax coBpeMeHHOll Uc-

caedobamenvHuy bl amepuxanckotl gpusocogpuu npaba Cotosan Xaax. [1pedcmabaen
AHAAU3 MeMO00A0UHECKUX U NPUKAAOHBIX acnekmol npobiemamuxu puiocogpuu
npaba 6 napadueme Heoxiaccuueckoeo npaemamusma. VcciedoBarnv. menodoso-
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euveckue 100x00b AHAAUMUHECKOU, IMNUPUUECKOTL U HOpMamuBHoul lopucnpy-
Oenyuu 6 noHumanuu guiocogpuu npaba.

This article focuses attention on the views of a modern scholar of American
Philosophy of Law Susan Haack. Analyzed the methodological and applied aspects
of the problems of philosophy of law in the neoclassical paradigm of pragmatism
Methodological approaches of analytical, empirical and normative jurisprudence
to understanding the philosophy of law also is investigated.
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ITIOMWIJIKA ITP BACTOCYBAHHI IIPABA.
ITOHJTTS TA XAPAKTEPVICTUKA

Cmammsa npucbavena Bubuennio ma aHasizy NUManns npo NOMUAKY
y 3acmocyBanni npaba ma «noMuAKU», K 3a2a4bH020 nousmms. Poseasanymo
chibBionouienns Brxasanix kameeopitl 3 BUoKpeMAeHHAM CAMOCHIIHOCHI KOXHOEO.
Busnaueno smicmoBre HanoBHeHHs nepepaxobanux noHAMmMo.

Ha cy4yacHOMy eTari po3BUTKY IIpaBOBOI IepkKaBl BUHMKae HeoO-
XiZHICTh HeTaJIbHOTO BMBUYEHHS MUTaHHS IIPO 3aCTOCYBaHH: IIpaBa, 110
MOSICHIOETCS 3MICTOBHVMM HaITOBHEHH:AM Ta CYCIIJIBHUM XapaKTepOM.
HerartvBHuM pe3yjibTaToM AisUIbHOCTI Iep)KaBHUX OpPraHiB — € IIOMUJIKa
B IIPaBO3aCcTOCOBYIV AisJIBHOCTI OCTaHHIX.

BuiBueHHI0 mnTaHH: PO HOMWIKN Y 3aCTOCYBaHHI IIpaBa NpUAUIIIN
yBary psji BYeHMX sIK Cy4acHOTO, TaK i pa/IstHCHKOro nepiofiis. OcobBuii
BKJIaJI B PO3POOKY CMCTEMM OIePeKyBaIbHVX 3aXOMiB III0I0 BUMHEHHS
IIpaBo3acTocoBUMX nommiok 3pobwm: H. H. Borwtenko, L. IT. TTerpyxin,
B. JTazapes, A. T. [Iyrin, B. I. Biracos, T. M. Mapituak, A. [1. Hazapos Ta
ixmmi. Tak, samminaeTbes BIGKPUTUM NUTaHHS IIPO JOCKOHAJIICTh IpaBo-
3aCTOCOBYOI OisUIBHOCTI, IIPO IIPABO3acTOCOBYY IIOMVJIKY Ta METOMMV ii
TIOIIepePKeHH s, IIPO MiJBUILEHHs SKOCTI IIPOollecy IIpaBO3acTOCyBaHH:
Ta Qi€BOCTI VI pe3yJIbTaTMBHOCTI iCHYIOUOTO BIUIVBY Hep KaBi Ha Cy CITUIbHI
IpaBoBiTHOCHHY. BKasanwi epestik HeToCKOHaJIOCTeVE IIiATBe PAKY €ThCS
daxTOM BUABIIEHHS ITPaBO3aCTOCOBUMX ITOMIWIOK Ha Cy4acHOMY eTarli
IisUTbHOCTI cy0’€KTiB ITpaBo3acTocyBaHHs. [leper TvM, SIK 3BepHYTHUCH 10
KOPOTKOTO aHaJli3y MpPaBO3aCTOCOBUMX IIOMIWIOK, € CeHC 3a3Ha4ynTH, 1110
BOHV BUCTYTAIOTH IiJIMHOXIMHOO OiIbI 00'eMHOI Ta TmOIIO1 KaTeropil
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